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HIGH RISK OFFENDERS BILL 2019 
Committee 

Resumed from 12 February. The Deputy Chair of Committees (Hon Robin Chapple) in the chair; Hon Sue Ellery 
(Leader of the House) in charge of the bill. 
Postponed clause 11: Proceedings under this Act — 
Progress was reported after the postponed clause had been partly considered. 
Hon MICHAEL MISCHIN: As I recall, on the last occasion we debated this bill, the minister was left with a few 
questions about the relationship between the Attorney General and those who might be authorised by him, or her, 
as the case may be, to make applications under the act and how these provisions are supposed to work. Members 
will recall that before the last election there was a great debate on the subject, when the now Attorney General 
took a particular view, saying that the Attorney General of the day had powers and ought to exercise powers to do 
things that may be inconsistent with what the Director of Public Prosecutions might choose to do or not to do. 
I want to know whether that is the case. 
Hon SUE ELLERY: Since we last debated this bill, the Attorney General has sought the Solicitor-General’s 
advice and the information I am about to provide is consistent with that advice. 
Once the Director of Public Prosecutions has made an application for a supervision order or a continuing detention order 
under the Dangerous Sexual Offenders Act, then subject to one exception, the conduct of that application, and any appeal 
in respect of that application, is a matter solely for the DPP. The Attorney General may not, as an alternative to the 
DPP, purport to exercise a right of appeal on behalf of the state, simply because the Attorney General considers that an 
appeal should be instituted from a decision upon an application for a continuing detention order or a supervision order. 
This is the position because the power conferred on the Attorney General under section 6 of the Dangerous Sexual 
Offenders Act is a power to act as an alternative to, or in lieu of, the DPP. That is evident from the references in 
section 6(1) to the Attorney General making an application that the DPP may make, and giving a consent that the 
DPP may give, under the act. As well, the word “alternative” is expressly used in section 6(2). Consequently, once 
an application has been commenced by the DPP, the Attorney General can no longer act as an alternative authority 
in respect of that application. 
For the purposes of the Dangerous Sexual Offenders Act, an appeal should be regarded as part of the initial 
application. An appeal is by way of rehearing the application under section 36(1). In that sense, the appeal is the same 
application being considered again by an appeal court. The Dangerous Sexual Offenders Act has always drawn 
a distinction between applications and appeals. Division 1 of part 2 deals with applications for continuing detention 
or supervision orders. However, part 4 separately addresses appeals. An appeal in respect of a decision made upon 
an application for a continuing detention order or a supervision order is not, of itself, a separate application. It is an 
appeal in respect of a decision about an existing application. An appeal under part 4 may be brought by the Director of 
Public Prosecutions or a person in relation to whom the court makes a decision under the act. No provision of the act 
states that the Attorney General may bring an appeal. The Attorney General could appeal only in respect of a decision 
made upon an application for a continuing detention order or a supervision order that the Attorney General had 
made, rather than one the DPP had made. There is one limited exception to that position. When we were last 
debating the High Risk Offenders Bill, I referred to the possibility that the DPP may “hand off”—the expression 
I used—a matter to the Attorney General. Section 27(3)(c) of the Director of Public Prosecutions Act provides — 

The Director may — 
(c) if the Director considers that the interests of justice require that the Director should not perform 

a function in a particular case, request the Attorney General to perform the corresponding 
function of the Attorney General in that case, 

Under that provision, the DPP might hand off the question or conduct of an appeal to the Attorney General. It 
would be for the DPP to decide whether the interests of justice so required. 
There was also some discussion of section 7A of the Dangerous Sexual Offenders Act when we were last debating 
the bill. As Hon Michael Mischin informed the house in Committee of the Whole House during debate on the 
Dangerous Sexual Offenders Legislation Bill 2015, on 23 March 2016, the purpose of the introduction of 
section 7A was — 

… to make plain, in the same way as any indictable matter that is brought before the court, that it is done 
in the name of, and on behalf of, the state. It makes plain the relationship—the authority that the director 
has under this bill. He is not acting simply in his capacity as director; he is acting also as the agent of, and 
the authority on behalf of, the state of Western Australia. 

If, contrary to what I have said, an appeal is not part of an application for a supervision order or a continuing 
detention order. Section 7A might assist in determining the extent of the Attorney General’s power to appeal because 
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it distinguishes between applications and other proceedings for the purposes of the act. It states that the DPP may 
make applications and also take other proceedings in the name of the state. If an appeal is not part of an application, 
it is undoubtedly other proceedings. As section 6 empowers the Attorney General to make an application that the 
DPP may make under the act, but not to take other proceedings, the Attorney General could not appeal under the act. 
However, the act provides for other proceedings, such as prosecutions for offences against the act; see sections 19C 
and 40A. It follows that the words “take other proceedings” have work to do without dealing with an appeal, which, 
as I have explained, is part of an application for a supervision order or a continuing detention order under the act. For 
all these reasons, once an application has been made by the DPP under the Dangerous Sexual Offenders Act, it is 
for the DPP to decide on any appeal unless the DPP exercises her power under section 27(3)(c) of the Director of 
Public Prosecutions Act to hand it off to the Attorney General. 
We have had lengthy discussions at various points of the debate on the bill so far about what the current 
Attorney General said when in opposition. What we are debating is the bill before us now. I understand that there 
is a point of conflict and some consternation by those in the opposition who take issue with what the Attorney General 
said in opposition and what is in the bill before us now. However, what is in the bill before us now is what we are 
actually debating. 
Hon NICK GOIRAN: Is an appeal from an application under this act another proceeding for which this act 
provides, as set out in clause 11(1) of the bill? 
Hon SUE ELLERY: I appreciate that what I just read out to the chamber was lengthy, but I actually made the point 
and answered the honourable member’s question. We say it is, but if it is found not to be by a court, we say it is 
“other proceedings”. I will perhaps repeat the bit of advice I just provided to the house. 
If, contrary to what I have said, an appeal is not part of an application for a supervision order or a continuing 
detention order, section 7A might assist in determining the extent of the Attorney General’s power to appeal. 
Hon NICK GOIRAN: The minister is referring to section 7A and I am talking about clause 11. 
Hon SUE ELLERY: Yes, and the member is asking whether it is part of an application or “other proceedings”. 
That is how I understood the member’s question. 
Hon NICK GOIRAN: It has nothing to do with section 7A of the current act. 
Hon SUE ELLERY: The purpose of what I just read out as well—the provisions in section 7A in the Dangerous Sexual 
Offenders Act are preserved in clause 11(1) of the bill before us today. 
Hon NICK GOIRAN: Does clause 11 before us give that power to the Attorney General as an alternative to the 
DPP, as the minister indicated is the case in sections 6 and 7A of the Dangerous Sexual Offenders Act 2006? 
Hon SUE ELLERY: As I just indicated, we say clause 11 of the bill before us now preserves the position that 
I just referred to—sections 6 and 7A of the Dangerous Sexual Offenders Act. That has been in place since the 
Dangerous Sexual Offenders Act commenced operation. As I have indicated and the Attorney General has advised 
in the other place, he intends to provide general authorisations to the DPP and the State Solicitor to make 
applications under the bill and to take other proceedings for which the bill provides. 
The Attorney General could not institute an appeal in the name of the state when the DPP or the State Solicitor 
has conducted an application for a restriction order that has been refused or not been made in the terms sought, but 
the DPP or the State Solicitor has decided not to pursue an appeal. Rather, I am advised that once the DPP or the 
State Solicitor commences to exercise an authority in respect of a particular application, the authority to conduct that 
application becomes one that is exclusive to whoever started it—the DPP or the State Solicitor. That conclusion 
about the exclusive authority is supported by the independence, which applies to both the DPP and the State Solicitor 
by reason of the operation of part 4 of the Director of Public Prosecutions Act. Evidently, clause 11 of the High Risk 
Offenders Bill contemplates that part 4 will apply to both the DPP and the State Solicitor. As a result, neither the 
DPP nor the State Solicitor can be subject to direction by the Attorney General in respect of applications or other 
proceedings under the act. 

Hon NICK GOIRAN: Earlier in the statement the minister read to the chamber, she indicated that the current 
provisions in the Dangerous Sexual Offenders Act 2006, being section 6 when read with section 7A, enable the 
Attorney General to perform functions as an alternative to the DPP. The phrase that I heard the minister use on several 
occasions is “as an alternative”. However, it is not apparent to me when I look at clause 11—the clause that is 
currently under consideration—what element in clause 11 restricts the Attorney General’s power to being one in 
the alternative. It may be the case that the current act provides this power to the Attorney General only as an alternative 
to the DPP. I do not wish to enter into a debate about whether that is or is not the case. I am happy for the purposes 
of the progression of this bill to concede the advice that the government has received on that matter—that is, that 
the primary power rests with the DPP, but, as an alternative, the Attorney General can perform those functions. 
I am happy to concede that point; in fact, I have not ever suggested anything to the contrary. My question still 
remains: where in clause 11 does it make it clear that the Attorney General has this power only as an alternative? 
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As I read clause 11, it appears that the Attorney General can take these proceedings and has to give no consideration 
to the Director of Public Prosecutions. On the contrary, clause 11(2) restricts the DPP to performing these 
applications only in the event that the Attorney General says so. It actually seems to be the reverse—it is actually 
the DPP who can carry out these things in the alternative to the Attorney General. I would like some confirmation 
from the minister about that, in particular because the document that the minister tabled when this matter was last 
before the chamber indicated that the government considers the wording change at clause 11 to be significant. 

Hon SUE ELLERY: I am advised that we need to read two things together. For the purpose of both the 
Dangerous Sexual Offenders Act and the bill before us today, an appeal should be regarded as part of the initial 
application. An appeal is by way of a rehearing of the application under section 36(1) of the Dangerous Sexual 
Offenders Act. In that sense, the appeal is the same application being considered again by the appeal court. Once the 
DPP or the State Solicitor commences to exercise an authority in respect of a particular application, the authority 
to conduct that application becomes one that is exclusive to the DPP. That conclusion about the exclusive authority 
is supported by the independence that applies to both the DPP and the State Solicitor by reason of the operation of 
part 4 of the Director of Public Prosecutions Act, so we need to read the two things together. Clause 11 of what will 
be the High Risk Serious Offenders Bill contemplates that part 4 will apply to both the DPP and the State Solicitor; 
as a result, neither the DPP nor the State Solicitor can be subject to direction by the Attorney General in respect of 
applications or other proceedings under the act. 

Hon NICK GOIRAN: I accept what the minister says—that those individuals cannot be subject to direction by 
the Attorney General. However, I want to make sure we are clear about a scenario in which the Director of Public 
Prosecutions has made the initial application and has decided not to appeal the decision. The DPP is quite entitled to 
make that determination and not proceed with an appeal, and quite at liberty not to be directed by the Attorney General. 
Let us concede all those points. The question that remains is: what will prevent an Attorney General of the day from 
lodging an application? When we talk about the independence of those positions, that is very important. That 
independence is there for good reason. One can imagine how unseemly it would be, for example, if both the DPP and 
the Attorney General, both purportedly representing the state of Western Australia, were to be at loggerheads before 
the same court. The judicial officer hearing the application would quite reasonably say, when two authorised officers 
were speaking at cross-purposes, “What is the position of the state?” That is why the two of them would not appear 
concurrently. However, the DPP might have decided that they do not wish to appeal, for whatever reason. They might 
say they are not convinced that the appeal has merit. They might say that their workload is too substantial. Who 
knows? They may have come to the conclusion that they have a conflict. What in clause 11 would prevent the 
Attorney General from lodging the application in those circumstances? I am not talking about a situation in which 
the Director of Public Prosecutions currently has the matter under consideration. I am not talking about a situation 
in which the Director of Public Prosecutions has handed over the matter. I am talking about a situation—this is 
further to our discussion and dialogue on the last occasion—in which the Director of Public Prosecutions has made 
an active determination that they will not appeal the matter. Should not the Attorney General, the first law officer 
of the state, have the capacity to launch an appeal if they think that is appropriate at the time; and is it not indeed 
the case that clause 11, in particular clause 11(1), enables the Attorney General to do precisely that? 

Hon SUE ELLERY: The application is made in the name of the state. Therefore, whoever of the actors—the DPP, 
the State Solicitor or the Attorney General—makes an application in the name of the state, that power is exclusive. 
If there is a conflict—to go to the last part of the member’s question—the expectation would be that the DPP would 
hand over the matter using section 27(3)(c) of the Director of Public Prosecutions Act. 
Hon NICK GOIRAN: The matter is concluded as far as the DPP is concerned. They have made the application. 
As the minister said, the application is in the name of the state but the DPP is the agent of the state who has acted 
on the application. They have decided it is not going to proceed, but they are going to hand the matter over under 
the provision that the minister referred to—I think it is section 27—to the Attorney General. At that point in time 
can the Attorney General then launch an appeal? 
Hon SUE ELLERY: If the DPP in the circumstances of conflict that the honourable member has just described 
hands over the matter under section 27(3)(c) of the DPP act and the matter is handed over to the Attorney General, 
the Attorney General of the day is constrained by the same prosecutorial and ethical obligations that the DPP was 
constrained by and needs to act accordingly. 
Hon NICK GOIRAN: Needs to act accordingly, which could include the lodging of an appeal — 
Hon Sue Ellery: It could. 
Hon NICK GOIRAN: Okay. Could the authorisation under clause 11(2) be made in such a way that preserves all 
the Attorney General’s power under clause 11(1)? 
Hon SUE ELLERY: I need a bit of clarification on what the honourable member is seeking. Perhaps the member 
could rephrase the question. 
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Hon NICK GOIRAN: Clause 11(2) reads — 
The Attorney General may authorise the Director of Public Prosecutions to make applications under this 
Act, and take other proceedings for which this Act provides, in the name of the State. 

My question is: can the authorisation under that clause be made by the Attorney General to the Director of Public 
Prosecutions in such a way that would preserve all the Attorney General’s power under clause 11(1)? For example, 
can the Attorney General say, “Yes. I authorise you, director, to make applications under this act subject to handing 
over cases to me should I so request”? 
Hon SUE ELLERY: I am advised that the authorisation must be consistent with both this bill and part 4 of the 
Director of Public Prosecutions Act, which is what I have referred to before. Clause 11(1) is not impacted by the 
authorisation in clause 11(2). 
Hon NICK GOIRAN: It may need to be consistent, but it is not clear to me whether the authorisation could be 
made in the terms that I have suggested. Perhaps I can phrase the question this way: if we look at clause 11(2), we 
see that it gives the Attorney General the capacity to, we could say, delegate the power that he has under clause 11(1) 
to another person, who is the Director of Public Prosecutions. In clause 11(2), he authorises by way of delegation 
to the DPP the capacity to make applications. My questions are: Can that authorisation be conditional? Can it be 
subject to certain conditions? Could the Attorney General list 10, 15 or 50 conditions that limit or restrict or narrow 
the capacity in clause 11(2)? Maybe I will give the minister another example. Could the authorisation under 
clause 11(2) be restricted to empower the Director of Public Prosecutions to only make originating applications 
and not provide for the taking of appeals? 
Hon SUE ELLERY: The advice that I have is that we cannot envisage a circumstance—the examples that the 
honourable member gave—in which such caveats, if I can call the examples that he gave that, would not in fact be 
in conflict with part 4 of the DPP act. Therefore, there is no circumstance my advisers can think of in which that 
kind of caveat—I do not know whether the member used this word—or “restriction” or “conditions” would not be 
in conflict with part 4 of the DPP act. I appreciate the honourable member has asked a hypothetical question. The 
best answer I can give to the hypothetical question is that we are not able to think of a hypothetical circumstance 
along the lines of the examples he has given that would not in fact be in conflict with part 4 of the DPP act. 
Hon MICHAEL MISCHIN: I am not sure I understand that, but there is a lot I do not understand about the 
government’s position on this, having regard to the very strident comments by the then shadow Attorney General 
on 28 June 2016. 
Hon Sue Ellery: Back to the love affair then. 
Hon MICHAEL MISCHIN: The minister might say that, but the reality is that a very different position was put 
by him then, not just once, twice or three times, but something like 15 to 20 pages’ worth of invective, claiming 
that the position I was putting—which the minister has just read out as a statement of the law—was utterly wrong. 
That is what he was telling everyone. He was putting a very different view, but we will explore that in a moment. 
The minister is saying that there is some potential conflict with part 4 of the Director of Public Prosecutions Act, 
and I would like in a moment to understand what that might be. Clause 11(1) states — 

The Attorney General may make applications under this Act, and take other proceedings for which this Act 
provides, in the name of the State. 

Clause 11(2) states — 
The Attorney General may authorise the Director of Public Prosecutions to make applications under 
this Act, and take other proceedings for which this Act provides, in the name of the State. 

It is plain, by the operation of those, that there are two potential applicants, but both take those applications in the 
name of the state. Hon Nick Goiran has mentioned that it is analogous to a delegation, but what does it actually 
mean? Is it strictly a delegation of power, or is it something else to say that there is an authorisation? If the 
Attorney General authorises the director, is he delegating power? Is he providing a licence to act alongside the 
Attorney General’s power? How is it operating, so that we can understand where there may be a conflict with 
part 4 of the DPP act? 

Hon SUE ELLERY: I think this is kind of a false argument, because I actually asked Hon Nick Goiran to rephrase 
his question so that I could properly understand what he was seeking. He—I think quite deliberately—used other 
words that I found quite helpful and interchangeable to understand what he was looking for. There is nothing tricky 
about me interchanging the word “delegation” with “authorisation”, or talking about caveats or conditions, for 
example. I asked Hon Nick Goiran to provide me with a better explanation of what he was seeking, and he used, 
and I then used, words that, from my point of view, were interchangeable. There is nothing tricky about it or 
anything further to it; it is a plain English understanding of the words. I sought some clarification so that I understood 
what was being sought, and from my point of view, interchangeable words were used. 
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Hon NICK GOIRAN: Perhaps I can assist, because it may have been my fault in introducing this concept of 
delegation. I think the point is still well made—it is not a point I had considered earlier—that it could be said that 
if the Attorney General delegates the power to the Director of Public Prosecutions, that power then rests entirely with 
the director. But it is potentially a different thing to say that he has authorised the Director of Public Prosecutions 
to do something. It could then be said that those two powers are in existence concurrently. I think it is worth getting 
that right. Is clause 11(2) a delegation, or is it a concurrent authorisation? I appreciate that the minister has said on 
a few occasions that it is not the ordinary practice for these things to be done, and, as I said earlier, I am happy to 
concede that point. But the current Attorney General made quite a bit of hay when in opposition over what he said 
then governments could do. We have an opportunity here to make it crystal clear what a government can do. If it 
is the Attorney General’s view, as it clearly was back then, that an Attorney General should have that power, I want 
to make sure that that is the case. If it is not the case that the Attorney General is to have that power, I think we 
are entitled to an explanation as to why we are retreating from that position. 

If we read the explanatory memorandum for clause 11, it seeks to set out who can make applications under this 
legislation. In fact, the clause is titled, “Proceedings under this Act”. We need only go to subclause (8) to see 
that it authorises a community corrections officer to “make applications under section 51(1)”. It is very specific. 
A community corrections officer cannot make just any applications that he or she wants to; they can make only an 
application authorised by this statute at clause 11(8), and that is an application under clause 51(1). They may well 
want to make other applications, but they cannot. Under clause 11(2), the Attorney General can authorise the DPP to 
make applications. I think maybe the best thing for the government to do is to simply answer the question: is it a power 
that would exist concurrently? Under subclause (3), would the Director of Public Prosecutions, the State Solicitor and 
the Attorney General all have concurrent power with regard to applications? Sure, there would have to be mechanisms 
to resolve conflicts between all of them. As the minister said earlier, if the matter is live before the courts—let us 
say the State Solicitor is appearing before the court on an application—obviously, it would be unseemly for even the 
current Attorney General to storm into the court and push the State Solicitor out of the courtroom and say, “I’m taking 
over this matter.” Obviously, that would be unseemly and improper, and would go against all convention. 

That is not what we are talking about here. We are talking about the end of a matter. The Attorney General, when 
in opposition, loved to talk about the need for appeals and how people needed to appeal against bail applications 
and appeal against dangerous offenders running around in the community. This is a very live issue at the moment 
because it caught my attention recently that there is a lot of community concern about a former athletics coach who 
is apparently one of these individuals before the courts. This particular individual, Ross Finch O’Brien, must concern 
the Attorney General greatly. According to an article in WAtoday he is aged 68, lives in Busselton and is running 
around in the community, despite the fact that he has on multiple occasions been sentenced or has breached 
particular orders and the like. I am not sure how much the government is across this particular case and whether it 
is in a position to give us any information this evening, but I would like to know whether the Attorney General has 
the power to appeal the applications that are currently before the courts. As I understand it, the next time this matter 
will be before the WA Supreme Court is 3 June. Does the Attorney General currently have the power to appeal any 
of the processes being undertaken in that case? If not—I suspect he probably does not—will this bill give him the 
power that he says he needs if the case of Ross Finch O’Brien goes the wrong way? Some would argue it has already 
gone the wrong way because he is running around in public. Will the Attorney General be able to appeal? Will 
clause 11 enable him to do that, or will the Attorney General, because of the wording in subclauses (2) and (3) and 
the like, be no better off, with no greater powers under this legislation than currently exist?  

Hon SUE ELLERY: We are traversing some of the ground that we have traversed before. I will answer what I am 
able to answer, and then I will make some comments about how we find ourselves back in a position that we have 
been in before. 

Hon Nick Goiran interjected. 

Hon SUE ELLERY: I am going to answer the member’s question. We started the debate tonight with me providing 
the chamber with advice about the powers of the Attorney General to appeal and who else can appeal. We will go 
back to where this question started, which was on delegation versus authorisation et cetera. It is not a delegation; 
it is an authorisation. The Attorney General plans to issue a general authority for applications and proceedings 
under the provisions of this bill. Clause 11(2) does not allow for a conditional authority, as I have said, as that 
would undermine the independence of the Director of Public Prosecutions, which is extended to the State Solicitor’s 
Office under clause 11(4)(b). The DPP has emphasised a preference to focus her office exclusively on prosecutions. 
It is the Attorney General’s intention for the State Solicitor’s Office to have carriage of the majority of the high-risk 
offenders in the medium and long term. However, the transitional provisions of the bill allow for the DPP to continue 
an application or proceedings that have commenced under the Dangerous Sexual Offenders Act 2006 when this 
bill comes into operation, which, incidentally, will repeal the Dangerous Sexual Offenders Act. Further at clause 11, 
the bill allows the Attorney General to authorise the Director of Public Prosecutions to take proceedings or make 
applications. The Attorney General will make such an authorisation to ensure a smooth transfer of expertise from 
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the DPP to the State Solicitor’s Office and once that transfer has fully occurred, he will consider whether to revoke 
that authorisation and leave the functions with the State Solicitor’s Office. 

I would also make this point, Chair, and I would seek your assistance if we are going to keep coming back to this 
point: I think there is argument being put to drawing some conclusions about what the Attorney General said in 
opposition and what is in the bill before us now. Members can draw their own conclusions about that, and they can 
prosecute those arguments in here or out in the community if that is what they choose to do. I cannot add anything 
further to assist members with that. I have provided the chamber tonight with about three or four pages of advice 
that I had been given in response to the questions that I have been asked about the powers, and I have provided 
some further advice now. This issue about wanting me to reach the same conclusion that other members have reached 
about what was said in opposition and what is in the bill before us—that is for them to do. There is nothing further 
that I can add to assist them with that. 

The DEPUTY CHAIR: Thank you, minister. I remind members that we are dealing with matters before us, and 
not matters from a previous time. 

Hon MICHAEL MISCHIN: Thank you, Mr Deputy Chair, and I entirely understand that, but, as you point out, 
we are dealing with a bill that the government says is essentially expanding an existing regime, which has been 
the subject of some quite considerable debate in both houses of Parliament in the past, with differing views about 
what the law is or was—is actually, because we are told that nothing has changed. In which case, I think it is important 
for not only this Parliament but also the public to understand what is being contemplated and the way this 
legislation is meant to operate in the future. Fun though it was for the then shadow Attorney General to put, for 
the purposes of political gain, a number of propositions that have now been contradicted by the legal advice that has 
been presented by the government, I do not want to see any future Attorney General have to go through that absurd 
and insulting process of having someone who is misstating the law for the purposes of agitating the public and 
criticising the government for political gain and misleading everyone on what the legal position is, and that is what 
was being done. Therefore, we need to understand what the law is and what it is going to be so that we do not have 
that situation arise again. It is all very well to say, “Oh, others can judge whether he lied or got it wrong or is simply 
incompetent or went mad.” But the reality is that the advice that this minister has given is wholly different from 
what the current Attorney General claimed the law was back on 28 June 2016. He went on for ages and his remarks 
are replete with misstatements of the law. 

I want to put those scenarios and I want to understand, just for future reference. Take a scenario in which the 
Director of Public Prosecutions has been authorised under clause 11(2) to make applications under the act and take 
other proceedings for which the act provides in the name of the state. The DPP makes an application, the court 
orders a supervision order and the public comes out and complains. Can the Attorney General then appeal against 
that decision—yes or no? 

Hon SUE ELLERY: I started this session setting out the circumstances and the particular exception that applied 
to how the Attorney General may or may not take an appeal. I have nothing further to add to that. 

Hon Michael Mischin: Is that a yes or a no? 

Hon SUE ELLERY: I have nothing further to add than what I have already said. 

Hon Michael Mischin interjected. 

The DEPUTY CHAIR: Hon Michael Mischin, wait for my call. 

Hon MICHAEL MISCHIN: Sorry. 

No, the minister does not have anything to add; she does not want to add to it. It is a simple proposition so we can 
understand how this is meant to work. In those circumstances, the DPP takes the application, the court says, 
“Supervision order”, and the public does not like it. Can the Attorney General then appeal in the name of the state 
to seek that supervision order to be set aside and a detention order put in its place? It is either a yes or a no. Help 
us help the future. Make it plain in the event of any other situation like the one that occurred in June 2016 just 
what the law is. If the minister fails to do so, what is she trying to hide? Is the minister trying to leave a little bit 
of wriggle room so that if the Labor Party is in opposition again and something like this comes up, it can play the 
same sort of games it did back then? It is either a yes or a no.  

Hon SUE ELLERY: I understand the question that is being put to me. I set out at I think about eight o’clock when 
we started this session, as I was asked when the chamber last debated this bill, the circumstances in which the 
Attorney General may take certain action. I have set that out. Hon Michael Mischin is not a silly man; he is not 
unintelligent. He heard that and I know that he understood it. I have nothing further to add, other than to say this: 
I do not accept the characterisations that he has made about the motives or otherwise of the Attorney General. I am 
just not going to buy into that argument. I know that he is finding that frustrating, but he asked for certain information 
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to be provided to clarify the circumstances in which the Attorney General may take certain action. I have provided 
that to the chamber. 

Hon MICHAEL MISCHIN: The minister refuses to give a simple answer to that. Scenario 2 is that the Director of 
Public Prosecutions brings an application before the Supreme Court to have someone declared a high-risk serious 
offender. The court agrees, but the Director of Public Prosecutions consents to a supervision order rather than 
a detention order. If the Attorney General does not like that, can the Attorney General institute an appeal against 
that or have that decision recanted? 

Hon SUE ELLERY: I have just been asked to respond to a second scenario about the circumstances in which the 
Attorney General can take certain action. As I have said previously, at the start of the session, I outlined the 
circumstances and the exceptions to those circumstances when the Attorney General can take action. I have nothing 
further to add to that. 

Hon MICHAEL MISCHIN: Thank you. My understanding of the advice the minister gave is that the answer to 
both of those propositions is no. Have I got that wrong, minister? 

Hon SUE ELLERY: I have nothing further to add. 

Hon MICHAEL MISCHIN: This is how we play the game, is it? Okay. A case comes for a candidate for an 
application, which goes through the informal vetting process and the like. The Director of Public Prosecutions 
comes to the view that although the particular offender has a bad record, the evidence is not cogent enough to 
bring an application to have that person declared a high-risk serious offender, and informs the Attorney General 
accordingly. Can the Attorney General then commence proceedings himself? 

Hon SUE ELLERY: We have set out the circumstances for an appeal. For an application, the same principles 
would apply; that is, if an affirmative decision had been made by the DPP, it would be in contravention of the 
provisions of part 4 of the Director of Public Prosecutions Act for the Attorney General to initiate proceedings. 
The same principles that I outlined earlier apply. The same principles that go to the prosecutorial and ethical 
obligations on the Attorney General would apply to the DPP. 

Hon MICHAEL MISCHIN: Which provision under part 4 of the Director of Public Prosecutions Act is the 
minister saying prohibits the Attorney General from taking such action? 

Hon SUE ELLERY: Two points have been made already. One is that the provisions in part 4 of the Director of 
Public Prosecutions Act go to the independence of the DPP. The other point that I have already made about half 
an hour ago as well was that when one actor acts on behalf of the state, it becomes exclusive. I have already set 
out the principles that would apply. 

Hon NICK GOIRAN: Just to this point about actors acting exclusively, under one of these general authorisations 
in clause 11(2), can the Director of Public Prosecutions then make an application to amend the conditions of 
a supervision order? 

Hon SUE ELLERY: The answer is yes. The Attorney General will issue a general authorisation, and if in the 
consideration of the DPP it was appropriate to make another application that went to—what was the expression 
used—amend the provisions of a supervision order, it is within their power to do that under that authorisation. 

Hon NICK GOIRAN: If I can ask the minister to look at the interaction between clause 11(2), which is this 
general authorisation, and clause 49(1), she will see that clause 49(1) states — 

(1) An application to the Supreme Court to amend the conditions of a supervision order may be made — 

(a) by the offender who is subject to the supervision order; or 

(b) with the Attorney General’s consent, by the CEO. 

Given clause 49(1), on what basis can the DPP make an application to amend conditions of a supervision order?  

Hon SUE ELLERY: Honourable member, I am advised that the advice I gave earlier was incorrect. If we go to 
clause 11(6), which is probably what the member was looking at, it sets out that the CEO may make applications 
under clauses 49(1)(b) and 77(2). As has been pointed out, clause 49(1)(b) goes to applications to amend the 
conditions of a supervision order. I apologise to the chamber for the incorrect advice. Clause 11(6) refers to those 
who have the power to make applications to amend the conditions of a supervision order. 
Hon NICK GOIRAN: Minister, this goes to the issue of the exclusive jurisdiction of the state’s actors. I understood 
earlier that in respect of this broader issue, it was said, “Let us say that the Director of Public Prosecutions has 
lodged applications. They then have exclusive jurisdiction with those matters and that is why people such as the 
Attorney General cannot participate in those applications, including appeals.” Yet when we look at clause 49, it 
appears that a person such as the CEO can amend the conditions of a supervision order. It strikes me that an 
application, including an application to amend, is either in the exclusive jurisdiction of the original actor or it is not. 
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If something as—dare I use the word carefully—simple as an application to amend the conditions of a supervision 
order is able to be brought by people without reference to this exclusive jurisdiction, I would have thought that 
the more serious applications, including appeals, should be able to be brought by particularly the Attorney General 
as the person with the primary authority under clause 11(1). Could it be, minister, that the power provided 
under clause 11(2) is a general power that allows the Director of Public Prosecutions, when authorised by the 
Attorney General, to make all applications under this act—an unlimited and unfettered right to make any 
application under the act? However, clause 49 is specific in that it allows additional individuals to make these 
applications, being whoever has the general power to do so—the Attorney General, the DPP and the State Solicitor—
but will we also now add a specific power to the offender and the CEO? Is that how we should read clauses 11 and 49? 
The answer just provided indicated that it should be only the CEO with the Attorney General’s consent. I do not 
think that could be right because if that were true and if that was how we were to interpret that clause, it would 
mean that the Attorney General could never make an application; the only people who could make it would be the 
offender and the CEO. Suddenly, the Attorney General would have no power under clause 49, so I do not think 
that could be right. Surely, clause 11 must be read as a general power, and then we are adding the specific power 
in clause 49. I seek confirmation of that. 
Hon SUE ELLERY: I apologise to the chamber for the lengthy time it took to get this answer. Clauses 11(6) and 49 
provide for the CEO to apply to amend the conditions of a supervision order. Unlike applications made under 
clauses 11(1), 11(2) and 11(3), an application by the CEO is not in the exclusive jurisdiction of the original actor 
because the proceeding commenced that led to the supervision order has been completed. Clause 49 maintains the 
situation under section 19 of the Dangerous Sexual Offenders Act. The application under clause 49, or section 19, 
is a separate application and the legislation specifies who can make it. 
Hon NICK GOIRAN: In which case, minister, if we look at clause 11(1) where it says, “The Attorney General 
may make applications under this Act”, and I heard the minister correctly, that power under clause 11(1) would 
not include applications under clause 49 of the bill. 
Hon Sue Ellery: That’s correct. 
Hon NICK GOIRAN: What are the applications that the Attorney General may make? 
Hon SUE ELLERY: While further information is being gathered, if that is what the honourable member wants, 
I will just test whether that is what he wants. It is the applications in the name of the state, so it is clauses 35 and 36, 
for example. The advisers are just checking whether there are other clauses so I can give the member a list, because 
they are split throughout the bill. 
Hon NICK GOIRAN: In response to the minister: yes, because if we look at clause 11(6), we see it clearly specifies 
that there are two types of applications that the CEO can make. Clause 11(7) also refers to two types of applications 
that a police officer can make and clause 11(8) specifies one type of application that a community corrections 
officer may make. But when we look at clauses 11(1), 11(2) and 11(3), we see the phrase used is — 

… to make applications under this Act, and take other proceedings for which this Act provides, in the name 
of the State. 

I am still of the view that that includes applications under clause 49, but, nevertheless, it does not particularly matter 
what I think. The advice from the government is that that is not the case, but we do need a list of what applications 
the Attorney General can make in the name of the state. 
Hon SUE ELLERY: It is those that are in the name of the state. Without doing a word search here at the table, 
which is obviously not possible for the officers to do, I draw the honourable member’s attention to clauses 35 and 36. 
There is a component in clause 37(3). Clause 47 refers to discontinuing, so it is not an application but it is an 
action. There is also clause 53. The advisers would like to give the member an undertaking that they will do 
a proper word search. Those are the essential powers but I do not want to say categorically that is it without having 
done a proper search. 
Hon MICHAEL MISCHIN: I confess that I take a somewhat different view from the operation of clause 11 and 
its interaction with the power under clause 49. I say that because — 
Hon Sue Ellery: A different view from me or from that of Hon Nick Goiran? 

Hon MICHAEL MISCHIN: I have a different view from the minister. Clause 11(1) provides that the Attorney General 
may make applications under this act in the name of the state—leaving out the bit about other proceedings for 
a moment. Clause 11(2) states in part — 

The Attorney General may authorise the Director of Public Prosecutions to make applications under this 
Act … in the name of the State. 

Subclause (3) states — 
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The Attorney General may authorise the State Solicitor to make applications under this Act … in the 
name of the State. 

That authority, we have been told, is a general authority and cannot be restricted by way of conditions or 
exceptions. It is an authority under the hand of the Attorney General that the Director of Public Prosecutions and/or 
the State Solicitor make applications under the act in the name of the state. There are limited authorities, I would 
suggest, in subclauses (6), (7) and (8) in which particular officers can make certain applications, not in the name 
of the state necessarily, but will be authorised by operation of the bill, when it becomes an act, to make applications 
in narrow circumstances, one of them being at clause 49(1)(b), which is an application to the court to amend the 
conditions of a supervision order, and clause 77(1), which is an application concerning some information from 
medical, psychiatric or other various reports. I would have thought that if the Director of Public Prosecutions had 
taken proceedings in the name of the state, the Director of Prosecutions under their authority to do so would also 
be able to bring an application under clause 49. Otherwise, it seems a bit odd to me that the CEO of the relevant 
department has to ask the Attorney General for permission to make an application to vary a supervision order. 
Hon Sue Ellery: I had the same argument because it seemed odd to me, but the advice I was given was as I relayed 
to the chamber. 
Hon MICHAEL MISCHIN: Thank you for that, minister. I sympathise with the minister but I think it is something 
that we need to clarify at some point. I will not press the minister to do that now. However, some guidance might 
be obtained from the current operation of the Dangerous Sexual Offenders Act because, as I understand it, clause 49 
is lifted directly out of — 
Hon Nick Goiran: Section 19. 
Hon MICHAEL MISCHIN: — section 19—thanks Hon Nick Goiran—of the Dangerous Sexual Offenders Act. 
The relevant provision that is the equivalent of clause 11(1), more or less, is section 7A of the Dangerous Sexual 
Offenders Act, which states — 

The DPP may make applications, and take other proceedings, for which this Act provides in the name of 
the State. 

Once again, I would have thought that rather than the DPP being troubled by the CEO or having to give consent 
to a CEO to vary a supervision order, she would be able to do so herself. It will be interesting to know what the 
current practice is, and I think that will give us some idea about how it is meant to operate. Perhaps that can be 
explored before we meet again. 
If there is an ambiguity, I think it needs to be fixed because I cannot imagine that the intention was—it certainly 
would not have been my intention when those provisions were being drafted—that the DPP will have to abrogate 
their responsibility and the CEO knock on the door of the Attorney General or the DPP every time a variation needs 
to be made. 
Hon Sue Ellery: I put the argument that maybe clause 49 should be in addition to. 
Hon MICHAEL MISCHIN: There is an overarching authority and power under clause 11(1), an authority permitted 
under subclauses (2) and (3) and limited powers to bring applications under limited circumstances such as with the 
consent of the Attorney General, the DPP or otherwise. Perhaps the minister could check the reference in clause 49(1) 
to the Attorney General giving consent because if there is an authority for the DPP to bring these applications 
generally, that consent can be given by the DPP in an application that the DPP has ceased. Otherwise, as I say, having 
a CEO knocking on the Attorney General’s door to make a variation seems to be inefficient and impractical. 
Hon Sue Ellery: I will take those matters on notice. 
Hon MICHAEL MISCHIN: I appreciate that. 
I will go back to the more general power, if I may. This goes back to things that the then shadow Attorney General, 
now Attorney General, asserted that the government ought to be able to do or the Attorney General of the day ought 
to do and had the power to do, and which, as I understand it, on the basis of the advice the minister has been provided, 
is not the case now. Why does the bill not provide for him to have the power to do the things that he said back then 
ought to be done and could be done? If it is limited, as the minister says, why has it been limited in this bill? It is 
now within the Attorney General’s power to make the necessary amendments to do what he claimed was always 
the law back then; he claimed there were powers that ought to have been exercised back then. Why does he not 
want those powers now? 

Hon SUE ELLERY: We find ourselves back at the point we have been at several times in this debate. I can draw 
the member’s attention, whether it satisfies him or not, to the comments by the Attorney General in the other place 
on 13 September 2017 and the comments I made earlier about the importance of the independence of the DPP. In 
September 2017, the Attorney General said in the Assembly — 
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… in the law, there are always competing opinions. Just because someone says, “That is my opinion”, 
they are not changing their opinion because they take notice of higher opinions. The Solicitor-General 
has advised me at this point that I cannot appeal. The former Attorney General was wrong on a couple of 
points of law, too, most notably the Bell case … 
There is nothing to be embarrassed about in coming to a revised position on the law when more fully 
explained on current case law. The Solicitor-General, Mr Quinlan, SC, advises me that I cannot institute 
an appeal, and I am taking the Solicitor-General at his word. I have every faith in the Solicitor-General 
and I will abide by his advice. 

I cannot reconcile for the honourable member the issue that he takes with what the now Attorney General said when 
he was in opposition. I can rely on what the now Attorney General has already put on the public record, which I have 
just done. I cannot add anything further to that. 
Hon MICHAEL MISCHIN: There are a couple of things. It is not as simple as that. In fact, the now 
Attorney General’s invective back then was quite remarkable. He told me that I did not know what the law was, 
and that I was being disrespectful to Hon Jim McGinty, who said that he thought he knew what the law was. He 
went on and on and on, ridiculing what he now seems to concede is what the Solicitor-General has advised him is 
the case. He dismisses that by saying, “We all get things wrong sometimes. I’m not saying that I got it wrong. 
I just have a different opinion.” That is very cute. However, that does not detract from the question I asked. The 
Attorney General might have been given advice back on 13 September 2017 that he could not institute an appeal, 
but here is his opportunity to amend the law so that he will have the power to appeal. Will the Attorney General 
entertain an amendment to clause 11 to provide him with those powers that he back in 2016 claimed were in 
existence and have always been in existence, and claimed ought to have been exercised at that time? If I were to 
have some amendments drafted to give him that power, would the government agree to them? 
Hon SUE ELLERY: If the exclusivity of the authority contemplated in clause 11(2) and (3) of the bill were to be 
altered—if the honourable member were to pursue an amendment—it would be necessary to change the operation 
of part 4 of the Director of Public Prosecutions Act in respect of applications and other proceedings under what 
will now be known as the High Risk Serious Offenders Bill. That would be a significant step to take, having regard 
to the importance attached to having an independent DPP exercising power on behalf of the state in respect of 
matters within the criminal jurisdiction. That importance applies equally to an independent State Solicitor exercising 
similar power. 
Hon MICHAEL MISCHIN: That may be right, but this is a pretty important matter. As I say, there are pages of 
this stuff, all based on what the now Attorney General said back in 2016, and public comments, which wound up 
in newspapers, that these powers existed and have always existed and ought to be exercised. So, we might need to 
make a few consequential amendments to the DPP act. Let us do that, if it will give the Attorney General comfort 
and give him the powers that he says ought to have been exercised back then. However, perhaps before we get to 
that, can the minister please identify, if there were the ability to amend clause 11 to give the Attorney General the 
power to override or make different decisions from those of the Director of Public Prosecutions and the State Solicitor, 
which sections of part 4 of the DPP act would be contravened and which ones would need to be amended, because 
I do not see that? 
Hon SUE ELLERY: While the advisers are checking whether there is a particular reference that I can give the 
honourable member—although I suspect that he is more familiar with those provisions than I am, being a former 
Attorney General—I can state that there is no amendment, I think, on the supplementary notice paper. 
Hon Michael Mischin: No, not yet. 
Hon SUE ELLERY: If the honourable member seeks to move an amendment, so be it—it is within his power to do. 
The government will give consideration to any amendment that is put. I cannot see us supporting such an amendment, 
but it is within the purview of the honourable member to move an amendment. If that is what the honourable 
member, as the shadow Attorney General and a former Attorney General, wants to do, that is up to him to do. 
Hon MICHAEL MISCHIN: So that the minister knows where we are going, part 4 of the Director of Public 
Prosecutions Act 1991 consists of five sections. Section 25 essentially says that, except for certain exceptions in 
that part of the DPP act, — 

… the Director is not subject to direction by the Attorney General or any other person … 
That is fine. We are not talking about the DPP being subject to direction; we are talking about the Attorney General 
having the power to act independently of the DPP and to fix things that the Attorney General thinks the DPP has 
got wrong. 

Section 26 deals with consultation. Subsection (1) states — 
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The Director shall, if requested to do so by the Attorney General, consult with the Attorney General with 
respect to matters concerning the performance of the Director’s functions. 

That is not inconsistent with what I am suggesting. Subsection (2) states — 
The Attorney General shall, if requested to do so by the Director, consult with the Director with respect 
to matters concerning the performance of the Director’s functions. 

That does not seem inconsistent with what I am saying.  
Section 27(1) states — 

The Attorney General may, after consultation with the Director, issue to the Director directions as to the 
general policy to be followed in the performance of any function of the Director. 

We are not asking the Attorney General to do that, although it does raise the interesting question that was posed 
earlier by Hon Nick Goiran about the exercise of authority. I would have thought the Attorney General could issue 
directions as to certain matters. Who knows? It may be something like, “Whenever there is a choice of supervision 
or incarceration, you, director, will always apply to the court for an order for continuing detention.” Maybe that is 
open to the Attorney General, if he is really concerned about these things, as the current Attorney General seems 
to have been back in 2016. Subsection (2) states — 

A direction may not be issued … in respect of a particular case. 
That is right, but we are not doing that. What I am suggesting is a power so that the Attorney General can act 
independently of the DPP and inconsistently with the DPP if the Attorney General considers the DPP or the SSO, 
as the case may be, has got it wrong. Subsection (3) deals with a number of things that the director may do. None 
of these is inconsistent with what I am suggesting. Subsection (4) states — 

The Director shall comply with any direction of the Attorney General … 
Again, that does not present a problem. Subsection (5) states — 

The Attorney General may amend, replace or revoke any direction given under this section. 
That does not seem inconsistent with what I am suggesting should be a power, or rather that the current 
Attorney General suggested should be, and always was, a power back then. Subsection (6) states — 

Every direction under this section shall be in writing and the text of the direction shall be included in the 
annual report of the Director … 

That does not appear to be a problem.  
Section 28(1) states — 

Where in a particular case the Attorney General has performed a function that is vested in both the 
Attorney General and the Director, the Director shall not, without the consent of the Attorney General, 
perform that function inconsistently … 

We are not asking the DPP to do that. The Attorney General is saying, “I don’t agree with what you have decided, 
DPP, so I am going to fix it all up.” That is the power we are looking at. Subsection (2) states — 

If in any case the operation of subsection (1) precludes the Director from taking any action he would 
otherwise have taken, the Director shall refer to that occurrence in the annual report … 

That does not present a problem. I am not asking the Attorney General to do that.  
Section 29 states — 

The Director shall so far as the interests of justice allow furnish the Attorney General with such information 
relating to the functions of the Director as the Attorney General requires — 

(a) for the proper conduct of the Attorney General’s public business; 
(b) to enable Parliament to be informed and questions asked in Parliament … 

That is fine. That has nothing to do with the power that I am suggesting. I do not see that any amendment is 
required to part 4 of the DPP act. It may be that some other part of the act will need an amendment, but certainly 
not part 4. I would be interested in the reasons that the Attorney General, now that he is in a position to do what 
he considered was in an available power back then and ought to have been exercised back then in the public 
interest, is not interested in giving himself the power to act in that way. If a suitable amendment were to be put up 
to give him that power, which I would have thought he had anyway—I assume he has or I had had, and should 
have exercised—why he would be against that? But it has nothing to do with part 4 of the DPP act. 
Hon SUE ELLERY: We are back to the perennial point. I have made it clear—if I have been misunderstood, 
I will make it clear again—that the government is not supportive of an amendment in the terms that the honourable 
member is suggesting. If he as the shadow Attorney General wants to move an amendment, so be it; that will be 
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put to the chamber and the government will not support it. In respect of the conclusion he has reached that no element 
of part 4 would need to be amended, we think it would need to be section 25 of part 4. However, in any event, in 
what is before us now—the provisions in clause 11—there is not an amendment on the supplementary notice paper 
in respect of the DPP act. We are currently debating clause 11; I can answer whatever questions I am able to about 
clause 11. If we get to a point at which the shadow Attorney General moves an amendment in the terms he has 
described, the chamber will deal with it in due course. 
Hon NICK GOIRAN: Why do we need clause 11(6), given the terms of clauses 49 and 77? 
Hon SUE ELLERY: The heading of clause 11 is “Proceedings under this Act”. I cannot remember whether it was 
Hon Nick Goiran or Hon Michael Mischin who outlined the various officers who were set out—there are police 
officers and community corrections officers as well. I assume that the drafting provisions were to list the proceedings 
under that particular provision. 
Hon NICK GOIRAN: Given that the officers are going to go away to identify the applications that are able to be 
made by the Attorney General, the Director of Public Prosecutions and the State Solicitor under clauses 11(1), 11(2) 
and (11)(3), it strikes me that it might be best that we defer consideration of clause 11 until we have that information 
so we can make progress on the clauses that follow. At least, from my perspective, unless the shadow Attorney General 
has a different view, I do not see why we cannot deal with some of these other clauses whilst clause 11 is deferred. 
Hon MICHAEL MISCHIN: Another reason is, of course, that we need to clarify the extent of the powers we have 
discussed in respect of clause 49 and the like to see whether or not any ambiguities need to be clarified and addressed. 
If the advice that the minister has had so far as to the interrelationship between clause 11 and clause 49 and so 
forth is correct, the government might want to make some amendments to address the problems that will arise. 
The DEPUTY CHAIR (Hon Matthew Swinbourn): Honourable member, I think the minister might be about to 
offer you what you are asking for. 
Hon SUE ELLERY: Assuming nobody else has any other questions on clause 11, we do not have the information 
that I gave undertakings on to provide, so I am happy to consider and support a motion to postpone clause 11, 
move on and come back to it. 
Hon MICHAEL MISCHIN: Before we move on to do that, I know the minister read out the advice; it was quite 
lengthy. I wonder whether the minister is prepared to table that advice so we have something to refer to overnight 
rather than having to rely on an uncorrected Hansard, as there may be some nuances. 
Hon SUE ELLERY: Perhaps if I can explain it this way: the words I used to describe what I was giving the chamber 
were specific, so I was not waiving legal privilege. I am happy to table the remarks that I made, which were 
consistent with the advice that was given.  
Hon Michael Mischin: That is all I am after. Thanks. 
Further consideration of the clause postponed until after clause 123, on motion by Hon Sue Ellery 
(Leader of the House). 
Postponed clauses 12 and 13 put and passed. 
Postponed clause 14: Board established — 
The clause was postponed on 11 February after it had been partly considered.  
Hon NICK GOIRAN: Given that the short title of the bill has now changed to, as I understand it, the High Risk 
Serious Offenders Bill, has the government considered changing the name of the board to the “High Risk Serious 
Offenders Board”? 
Hon SUE ELLERY: Yes. We are happy to agree to that. I actually thought that Hon Michael Mischin had a number 
of amendments in his name on the supplementary notice paper, but maybe I misunderstood that because we are 
happy to support that. 
The DEPUTY CHAIR: There are no amendments on the supplementary notice paper at the moment. 
Hon MICHAEL MISCHIN: I will clarify for the minister. I have forgotten what status it has, but I do have some 
proposals to insert the word “serious” after high risk in a raft of provisions, but I was not contemplating changing 
the name of the board. Hon Nick Goiran makes a sound point. I am easy about it, but it does seem a bit odd, given 
the proposition that I was putting from the beginning of clause 1, that there is a particular board with a particular 
name identifying certain types of offenders, and it is not consistent with the rest of the title of the bill. 
Hon SUE ELLERY: Mr Deputy Chair, we would prefer to draft it to make sure that it is correct, but I am not 
going to draft it on the run at half past nine at night. 
Hon Michael Mischin: Is it that late? 
Hon SUE ELLERY: Time flies! So I will move to postpone clause 14. 
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Further consideration of the clause postponed until after clause 123, on motion by Hon Sue Ellery 
(Leader of the House). 
Clause 15: Functions of Board — 
Hon MICHAEL MISCHIN: I am just trying to find the relevant passage. Clause 15 sets out the functions of this 
board. Those functions under clause 15(1)(a) are essentially to develop and promote the development of knowledge, 
understanding, skills and expertise in all aspects of the assessment and management of offenders. There are also 
coordination functions and the facilitating of information sharing between various agencies; developing best practice 
guidelines for those agencies; and advising relevant agencies in relation to resourcing, service provision and training 
relevant to the performance of their serious offender functions, and the like. Where in the bill is what appears on 
page 4 of WA Labor’s “Law Reform Initiatives” document, published in January 2017? It states — 

WA Labor will initiate a High Risk Offenders Board to initiate action which would work in the same way 
as orders of detention or supervision apply to serious dangerous sex offenders. 

I am not quite sure what that means, but does that appear anywhere in the bill? There are then some dot points — 
• A McGowan Labor Government will introduce a High Risk Offenders’ Board. 
The function of the High Risk Offenders’ Board will be to receive reports on prisoners nearing the 
end of their sentence, who were convicted of offences involving either: 
(a) Terrorism offences; 
(b) The infliction of serious injury to a victim of the offence; or 
(c) Any offence using a firearm during the course of a commission of any offence. 
The High Risk Offenders Board, having assessed someone as being of high risk of re-offending in 
like manner and therefore presenting a high risk of danger to the community upon release, will ask 
the Director of Public Prosecutions to seek an order from the Supreme Court that: 
• The person is a high risk offender; 
• Should be detained in a State prison until such time as being re-classified as not being a high 

risk offender; or 
• In the Supreme Court’s opinion can be satisfactorily supervised within the community. 

God knows who wrote this. It continues — 
These outcomes would be supervised by the Supreme Court in the same way that those for dangerous sex 
offenders currently are. 

Is there in this legislation such a board that assesses someone as being at high risk of reoffending, asks the 
Director of Public Prosecutions to seek the orders spoken of, and receives reports on prisoners nearing the end of 
their sentence and who have been convicted of serious offences and the like? Is it one of the functions of the board 
under clause 15(1); and, if not, why not? 
Hon SUE ELLERY: The board will not intervene in the assessment of the management of individual offenders. 
Assessments are currently performed by an informally constituted review committee, which will be called the 
high-risk offenders’ review committee. As this is an established system that works well, no plans have been made 
that could undermine the system or create the risk that the assessment process may become capable of judicial 
review because it is dealt with within the bill. Rather, the board will do what is currently absent from the system—
that is, oversee the overall process relating to high-risk offenders. This will ensure integrated service provision 
because it is critical for those offenders who are designated as being of the highest risk and for the community that 
there are no gaps in necessary services. It will operate at a high level to consider the scheme as a whole and how 
various relevant agencies are fulfilling their duties in the day-to-day assessment and management of high-risk 
offenders. As an example, the board may examine matters such as the provision of suitable accommodation; the 
effectiveness of electronic monitoring; or matters in relation to the delivery of programs to offenders, to ensure 
offenders are appropriately serviced and the community is kept safe. 
Chair, I guess the point the honourable member is trying to make is that he thinks the policy document is not reflected 
in the bill before us. That is his conclusion to draw. The government has drafted the bill to reflect the policy that 
it thinks is appropriate. That is the bill before the chamber. He can draw whatever conclusion he wants to about 
whether the government has or has not honoured the commitments it made earlier. That is his conclusion to draw. 
What is before us today is the bill. 
Hon MICHAEL MISCHIN: Maybe I have missed something and the minister might be able to help me. Can the 
minister point out where in part 2 or anywhere else in the bill the high-risk sexual and violent offenders’ board has 
the function of receiving reports on prisoners who are nearing the end of their sentence and who have been convicted 
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of offences involving either terrorism, the inflicting of serious injury on the victim of the offence, or any offence 
using a firearm during the course of the commission of the offence? 
Hon SUE ELLERY: As I have just advised the chamber, assessments are currently performed by an informally 
constituted review committee, which will be renamed the high-risk offenders’ review committee. As I have indicated, 
it works well. There are no plans to do anything different that could undermine the system or create the risk that 
the assessment process may become capable of judicial review because it is dealt with in the bill. 
Hon MICHAEL MISCHIN: So the answer is no, the minister cannot point to anything in this board that has that 
function. Can the minister point to anything in the high-risk sexual and violent offenders’ board that says it assesses 
a particular offender as being of high risk of reoffending and asking the Director of Public Prosecutions to seek an 
order from a court? 
Hon SUE ELLERY: This is a somewhat circular argument. I have said it twice: assessments are currently performed 
by the informally constituted review committee that is going to be renamed. I am not able to provide the answer 
in any different way. 
Hon MICHAEL MISCHIN: So the answer is no. The board does not assess particular offenders and will not be 
asking the Director of Public Prosecutions to seek orders for detention or otherwise. Yes, there is an informal 
panel, and that panel was in existence under the last government and for quite some time before that. Is that correct? 
Hon SUE ELLERY: Yes. For the third time, I am going to rely on what I have just said about the function of 
assessment and the informally constituted committee. 
Hon MICHAEL MISCHIN: When the policy document states that a McGowan Labor government will introduce 
a high-risk offenders’ board that will have the functions that I have said, in fact it is not introducing anything at 
all; it is simply renaming something that has been in existence in the past. Would that be correct? 
The DEPUTY CHAIR: I think I know what your answer is going to be, minister. I think you have made your 
point. Member, I think you are making your point. Perhaps we could make some progress on the clause. 
Hon NICK GOIRAN: Clause 15(1) refers to the development of best practice standards and guidelines for the 
performance by relevant agencies of their serious offender functions. When we look at the definitions under 
clause 3, “Terms used”, we see that “relevant agency” includes the department. Does that therefore include the 
CEO of the department who, as we identified under clause 11, has certain functions?  
Hon SUE ELLERY: I am not sure that I understand the question. The provision says that part of the functions is — 

to develop best practice standards and guidelines for the performance by relevant agencies of the serious 
offender functions; 

A relevant agency has been defined to include — 
Hon Nick Goiran: Yes, but, my question is: is the CEO deemed to be a relevant agency, given that the definition 
refers to the department? It does not say the CEO. 
Hon SUE ELLERY: The CEO is not an agency; the CEO is a person. The CEO is a position within an agency. The 
agency is captured by that provision, and I think, logically, that means the CEO is as well. But the CEO of themselves 
is not an agency; that is a position within an agency. 
Hon NICK GOIRAN: Under clause 15(1)(d), would the best practice standards and guidelines be able to include 
the best practice standards and guidelines with respect to the making of applications to amend conditions of 
supervision orders under clause 49? 
Hon SUE ELLERY: I think the answer to that is yes. 
Hon MICHAEL MISCHIN: I have a question about terminology. I refer the minister to clause 15(1). I think we 
are up to clause 15, are we not? 
The DEPUTY CHAIR: Yes, we are on clause 15. The question is that clause 15 stand as printed. 
Hon MICHAEL MISCHIN: The functions of the board are set out in five paragraphs of functions. Each of them 
specifies various functions with reference to agencies and “their serious offender functions”. The material words 
are “serious offender functions”, not all their functions and not in respect of all offenders but only serious 
offenders. The bill explains serious offender functions. An offender, however, is defined as a serious offender 
under custodial sentence or a serious offender under restriction. Those definitions are further refined in clause 4, 
but clause 15(1)(a) refers only to offenders. Is there supposed to be a distinction drawn in respect of that function 
as opposed to the others? Given that there seems to be overlapping definitions, and many of them appear to turn 
on some of the succeeding words, qualifying the use of “serious offender” and the like, I want to make sure that 
the scope of the functions of the board in clause 15(1)(a) is clear. Is it any different from the scope of its remit in 
paragraphs (b), (c), (d) and (e), or is some amendment or tweaking required? 
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Hon SUE ELLERY: It might not look like there was a deliberate decision made, but, in fact, there was. The first 
provision in subclause (1)(a) refers to offenders, and, of course, “offender” is defined in clause 3. It states — 

offender means — 
(a) a serious offender under custodial sentence; or 
(b) a serious offender under restriction; 

Therefore, clause 15(1)(a) is distinctly different from paragraphs (b), (c), (d) and (e) because they refer to the 
board’s functions doing certain things in relation to the particular serious offender functions of respective agencies. 
They are only in respect of a narrow function, whereas subclause (1)(a) is the broader objective of the board, which 
is about promoting — 

Hon Michael Mischin: Management of serious offenders. 

Hon SUE ELLERY: Yes. 

Progress reported and leave granted to sit again, pursuant to standing orders. 
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